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May 17,2016

VIA ELECTRONIC MAIL

Thomas B. Magee
Keller & Heckman LLP
l00l G Street, Nrùy'

Suite 500 West
Washington, DC 20001

Re: PPL Invoices to Zito Canton, LLC

Dear Thonras:

This responds to your letter of April 5, 2016. Zito Canton, LLC (Zito) appreciates
Pennsylvania Power & Light's (PPL) willingness to discuss the disputed invoices associated with
ceftain cancelled pole attachment applications. Zito values it long relationship with PPL and its
wants to resolve the disputed invoices in a manner consistent with Federal Communications
Comnrission (FCC) regulations. Such rcsolution, however, does not require Zito to first pay the
disputed invoices and then seek rpfunds, pay invoices for make-ready work where no estimates have
been provided, or accept unreasonable survey and engineering charges that do not reflect only PPL's
actual cost of necessary engineering survey expenses to fulfìll Zito's attachment applications.

First, Zito is under no obligation to pay for make-ready work when it was not given a cost
estimate of the work to be performed. Your letter ignorcs the unambiguous Federal
Co¡nmunications Conrmission (FCC) rules that a utility "present to a cable operator or
telecommunications carrier an estimate of charges to perform all necessa¡y make-ready work." ,See

47 C.F.R. $ 1.1420(d) (emphasis added). It is "unreasonable" to require Zito to "commitfl to costs
in an unspecified alnount, with no opportunity to review them in advance," See Salsgiver
Communicatiotts, Ittc. v. North Pittsburgh Telephone Company,22FCC Rcd 20536,X22 (2007); see
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also Petition of lÍlorldCont, Ittc. Pursuanî to Section 252(e)(5) of the Communiccttions Act .þr
Preentption of the Jurísdiction of the Virginia State Corporation Commission Regarding
lnlerconneclion Dìsputes wilh Verizott Virgínia Inc., and For Expedited Arbitration, 17 FCC Rcd
27039,11 761 (2002) (finding it rcasonable for Verizon to provide a cost estimate and other detailed
infornration for make-ready work). A utility has "an obligation to provide a rcasonable amount of
infomration sufficient to substantiate its make-r'eady charges." See Knologt, Inc, v. Georgia Power
Company, l8 FCC Rcd 24615, T 6l (2003). PPL failed to provide the required estirnate. and has
provided no information to substantiate the make-ready engineering invoices.

Second, Zito's decision to cancel its applications was not based on the "expense" of the pole
attachments as you suggest, but rather on PPL's significant delay in responding to Zito's pole
attachment applications. Zito was well within its rights to cancel the applications given that PPL did
not meet the required 45-day deadline (or even an extended 60-day deadline for a larger pole order)
for any of Zito's applications, see 47 C.F.R. $$ I . 1403(b), I . 1420(c), and in most cases PPL did not
respond for morc than 150 days after Zito submitted an application. Further, there was no obligation
for Zito to hire a PPl-approved contractor. As the FCC's rule states, a cable operator or
telecommunications carrier nra), hire a contractor. See 47 C.F.R. $ 1.1420(i). In this case, Zito
exercised its option to cancel its pole attachment applications rather than hire a contractor.

Third, under the FCC's tinreline for pole attachments, the suney stage is the period during
which "the pole owner co¡rducts an engineering study to determine whether and where attachme¡rt is
feasible, and what make-ready is reqdred." See Implementation of Section 224 of the Act,26 FQC
Rcd 5240, T 22 (2011). Suruey and engineering charges must be just and reasonable, and reflect
only PPL's "actual cost of necessary engineering survey expenses." See Texas Cable &,
Telecommunicatíons A.tsociation, el al. v. Enlergt Services, Inc.,14 FCC Rcd 9138, TT 6-10 (1999).
Suwey and other charges should not include "expenses for which the utility has been reimbursed
through the annual fee." See id. tl 5. "Survey work should be done at a competitive rate in
consonance with the nature of the work to be done." See Mile Hi Cable Partners, L.P. et al, v.

Publíc Service Company of Colorado, 15 FCC Rcd 11450, fll 8-9 (2000) (subsequent history
onritted). Further, if the survey benelits PPL or other attacherc to the pole, the survey cost cannot be
bo¡ne solely by Zito. See íd. ("The cost of an inspection of pole attachments should be borne solely
by the cable cornpany only if ths cable attachments are the sole attachments inspected and there is
nothing in the inspection to benefìt the utility or other attachers to the pole.").

The amounts invoiced to Zito include unreasonable suwey and engineering charges far
beyond what was necessary to detelnrine whether and where Zito's attachments were feasible. It
appearc PPL's contractor engagecl in excessive engineering for the benefit of PPL at Zito's expense.
This engineeling included multiple photos of each pole, surrounding area, adjacent mid-spans, as
well as rnapping each pole onto a Google earth-like interactive map, which is uploaded to a PPL
portal site (designed by its contractor for PPL) with electronic profiles of the poles, including
metadata such as GPS coordinates, etc. This excessive engineedng was for the primary benefit of
PPL, all other attachers, and serves to upgrade PPL's outside plant database assets, It is unjust and
unreasonable to expect 7,ito alone to trear the enti¡e scope of these "platinum" stanclard survey and
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engineer¡ng expenses, which clearl¡, were intended to upgrade PPL's outside pole plant to a high-
tech, digilal nrapping system.

Finally, Zito is under no obligation to pay the disputed invoices and then seek a refund. The
two FCC decisions you cite are nol applicable to Zito's situation. Those cases concern entities that
were seeking stays to remain on poles and/or maintain their pole attach¡nent agreements.l In both
cåses, the FCC deternrined that the complainants were not entitled to the stay requested because they
could nol demonstrate irreparable hamt given tlreir ability to pay the disputed amounts and later seek
a ¡efund. Neither decision supports your assertion that Zito is required to pay for make-ready work
that Zito did not autho¡ize via the FCC-rcquired estimate process, to pay for pole attachment
applications that Zito cancelled due to PPL's failure to conrply with FCc-requircd timelines, or ro
pay excessive survey and engineering charges not rclated to Zito's applications.

Zito renrains willing to discuss a rcasonable settlement of the disputed amounts in line with
just and ¡'easonable charges reflecting only PPL's actual cost of necessary engineering survey
expenses that arc consistent with the res¡ronsibilities and obligations of PPL. Zito asks PPL to
review the disputed invoices in light of the well-established FCC requirements for such charges.

Best regards,

Ch¿/íp/R. Kí,æj

Chérie R. Kiser

cc: Colin Higgin

I l¡¡ nddition, contnry to PPL's actions here, the Salsgiver Letter Order supports Zito's position. ln ir,
the FCC considered it irnportant to note that the utility provided an estimate for the make-ready work to the
Complainant. Tltis utility, /our client, clearly understood that FCC rules rcquire the utility to provide an
estimate of make-ready costs lo the applicant seeking attachmont- This no doubt bolstered the utility's case
and rvas refercnced by the FCC because of its rule that arr est¡mate must be provided, File No. EB-l4-MD-
005, .ïølsgiver Teleconl he þr Tenrporary Stay Pursua,rt to Sectio¡t 1.1103(d) of the Federal
Connnmticatiotts Comnu'ssior Rules, Letter fiom Lisa B. Griffin, Enforcement Bureau, FCC, to Edward A.
Yorkgitis, Jr., Counsel for Salsgiver Teleconr. Inc., and Thomas B. Magee, Counsel for Pennsylvania Electric
Conrpany (dated Apr. 4, 2014),
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From : Col in Hig g in lmailto:col in. higgin@zitomedia.com ]
Sent: Thursday, May 19, 2016 9:38 AM
To: 'Kelly Ragosta'; 'James Rigas'; 'Gerry Kane'; 'rlyanek@Fplweb.æm'; Jesilverio@pplweb.com'
Cc: Joe. laubach @zitomed ia.com'
Subjecb RE: Zito Outstanding Invoices - Notification from ppL

Ryan

This responds to your not¡ce below that PPL will not be processing any new pole
attachment applications from Zito, including those applications for which Zito has made
payment, due to the part¡es' billing dispute, which you allege poses safety, reliability,
and engineer¡ng concerns.

As you are aware, Zito has disputed the excessive charges assoc¡ated with certa¡n
PPL invoices related to Zito's cancelled pole attachment applications. Zito has detailed
its concerns to PPL's attorneys in correspondence dated March 17 ,2016 and May 1T ,

201 6.

Under the Communications Act and the FCC's rutes, a utility may only deny access to
poles "where there is insufficient capacity and for reasons of safety, reliability and
generally applicable engineer¡ng purposes.' 47 U.S.C. 5224(1)(2). "Where a utility
denies any request for access, the utility must explain its reasons for doing so withln 45
days, in writing, with specificity, and with all supporting evidence and information, and
also must explain how the information and evidence relate to insufficient capacity,
sqfgty, reliability or engineering purposes." 2011 Pole Attachment Orderll48; see a/so
47 C.F.R. S 1.1403(a), (b). Your email is the first suggestion of any safety, reliability or
engineering issues, and provides no supporting evidence or information.

Ïhe current billing dispute between the parties does not involve safety, reliability, or
engineering issues. The dispute has no effect on the "safe and reliable provision of
utility services." The underlying intent of the rule is to ímpose a lim1ation on the denial
of access to poles, which is not present with respect to Zito's pending
applications. Local Competition Orderfl 1158. PPL has no right to deny Zito access
based on PPL's claim of "Safety, Reliability and Engineering reasons."

I



Further, PPL cannot "condition access on payment of a disputed claim." The FCC has
been clear, "[d]ebt collection is not permissible grounds for denial of access." Kansas
City Cable Partners, 14 FCC Rcd 11599, fl 18 (1999). Any other result would leave
Zito at the mercy of PPL given PPL's "local monopoly in ownership or controt of poles"
and "exclusive control over access to pole lines." 2011 Pote Attachment Orderll
4. PPL has received payment from Zito for cefiain pole applications, and is now
required to move fonrard with the processing of those applications. PPL "is protected
as it has in hand a tendered payment for its costs. . . [Zit]o has paid the estimated cost,
[PPL] must proceed." Kansas cdy cable Pañners, 14 Fcc Rcd 1 1sgg, fl 1T
(1999). PPL also remains subject to the FCC's timeline for processing pole attachment
applications. 47 C,F.R. S 1.1420.

Finally, Zito reiterates that it is under no obligation to pay the disputed amounts, and
then seek a refund either from PPL or via the FCC complaint process. The FCC
directs parties "to make every effort to settle their disputes informally before instituting
formal processes at the Commission." 2011 Pole Attachment Orderfl 98. ln this
regard, the FCC's rules require "executive-level discussions" - "discussions among
representatives of the parties who have sufficient authority to make binding decisions
on behalf of the company they represent regarding the subject matter of the
discussions." 2011 Pole Attachment Orderfl 100; 47 C.F.R.S 1.1404(k). PPL's
refusal to engage in discussions with Zito regarding the disputed invoices violates the
FCC's rules and stated preference that parties "engage in serious effofts to resolve
disputes prior to the initiation of litigation." 2011 Pole Attachment Orderfl 98.

Zito expects that its pending applications will be processed consistent wíth FCC
requirements, and reiterates its request that PPL re-examine the disputed invoices in
light of the concerns raised by Zito in its correspondence of May 17,2016.

Thanks
Colin Higgin
Vice President and General Counsel
Zito Canton, LLC
814-260-9588
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From : Kiser, Chérie R, [mailto:CKiser@cahill.com!
Sent: Friday, June 03, 2016 12:02 PM
To: Magee, Thomas
Ce Yanek, Ryan J (RlYanek@pplweb.com); Silverio, Jose E (JESilverio@pplweb.com); Shafer, MichaelJ
(MJShafer@pplweb.com); Colin Higgin (colin.higgin@zitomedia.com)
SubJect: RE: Zíto and PPL

Tom:

Thank you for your recent response

Zito would like to schedule an executive-level conference call to discuss the disputed invoices for
Monday, June 6, 2016, between 10:30 and 3:00. Please let us know what time would work best for
you and PPL.

We also did not receive the informat¡on to which you refer in your letter that explains and
substantiates PPL's make-ready engineering and suruey costs. Could you please forward it,

Please also confirm that PPL is processing the Zito applications for which it received payment per the
FCC's timeline for pole attachment applications,

Best regards,

Chérie
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Sent:
From: Kiser, Chérie R.

Thursday. June 09, 2016 3:21 PM

Magee, Thomas
Yanek, Ryan J (RJYanek@pplweb.com); Silverio, Jose E (JESilverio@pplweb,com); Shafer,
Michael J (MJShafer@pplweb.com); Colin Higgin (colin.higgin@zitomedia.com)
RE:Zito and PPLSubiect:

Tom:

Thank you for your response.

Zito remains committed to resolving the disputed invoices for the cancelled applications. As a show
of good faith regarding the disputed arnounts, Zito is sending today a check for $50,000.00. lt has
never been Zito's position that it owes nothing, but rather that the amounts charged are excess¡ve
and unreasonable. The informat¡on you provided regard¡ng these deputed invoices in your May 26,
2016letter does not address Zito's concerns. Zito would welcome a call next Monday or Tuesday to
discuss the disputed invoices further ¡f PPL is available.

ln light of PPL's decision to continue to refuse to process Zito's pole attachment applications, Zito has
resolved that its only recourse appears to be to seek ass¡stance from the Federal Communications
Commission Market Disputes Resolution Division. PPL's decision to stop processing Zito's pole
attachment applications, including those for which PPL has issued invoices and Zito has paid is
unlawful and harmful to Zito's business operations.

Please let us know if PPL is willing to discuss the issues regarding the disputed invoices.

Best regards,

Chérie

To:
Cc:
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